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Governor of the State of 1liiye

Rev. Stat. 1979, ch. 127, par. 161), For the reasons here-

inafter stated, it is my opinion that the issuance of a loan
commitment pursuant to section 6 of the Corporate Leoau Act
would not constitute an outstanding liability, unlese the

Governor and the Director of the Bureau of the Budget approve




Honorable James R. Thompson - 2.

the making of the loan pursuant to sections 4 and 5 of the
Act (Ill. Rev. Stat. 1980 Supp., ch. 32, pars. 1404, 1405)
prior to the end of the fiscal year.

Section 25 of the State Finance Act provides, in
pertinent part:

"All appropristions shell be available for
expenditure for the fiscal year or for a lesser
period Af the Act making that appropriation so
specifies., W % % ,

Outstanding liabilicies as of June 30, gayable
from appropriations which have otherwise expired,
may be paid out of the expiring appropriations

during the three-mounth perlod ending at the close
of business on September 30, '

N & W "

The Ceneral Assembly, by Public Act 31~1sso, appropriated the

sun of $20,000,000 from the Corporate lLoan Fund to the Depart-

ment of Coemerce and Community Affairs for the purpose of

making loans pursuant to the provisions of the Corporate

Loan Act during fiscal year 1981. The appropriation will

lapse on June 30, 1981, and.payment from it will be prohibited

 except to satisfy outstanding liabilities as of that date,

for which sums may be paid out until the termination of the

three-month period following the end of»uhe fiscel year. (I1l.

Rev. Stat. 1979, ch. 127, par. 161.) Uﬁﬁt 8ide Organization

Health Services v. Thompson (1980), 79 Ill. 24 503, 505-06.
The term "outstanding liabilicies"” is not defined

in the State Finance Act, nor has its meaning for purposes of
section 25 of that Act been addressed by the courts, However,
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it 1s recognized that words emploved in o statute should be

givnn their ordinary or commonly accepted meaning, unless to

 do s0 would defeat tha legislattve inuant. (Droste v. Karner |
(1966) . 34 I1l. 24 495, 503.) The term "outstanding” has teen
defined as "[rlemaining undischarged; unpaid; uncollected; aa"

en outstanding debc. * # % " (Black's Law Dictionary 1256 |

(Ath rev. ed. 1%68).) The term "liabllities” has been uefinad

to mean “pecuniary obligatione™ (Wbbaca: '8 Third New Internationgi

Dictionary 1302 (1966)), or any obligation one is bound in law .
to perform. (Murphy v, Chicapo League Ball Club (1921), 221 11l.
App. 120, 126-27.) Therefore, the term “outstanding liabillities”
has a cotmonly understood meaning, which 1n¢1§éas undi{acharged
financial obligaziona vhich are required by law to be performed.

Using this definition in the context of the question you ask,
it 18 necessary to determine whether che‘iaauance of a loan
comnitment by the Director of the Department of Commerce and
Community Affairs prior to Jume 30, 1981, 1s sufficient to
¢reate an obligation against the lapsing appropriation which
the State is bound to perform.

The Corporate Loan Act (Ill. Rev, Speﬁ. 1850 Bupp.,
ch. 32, par. 1401 et seq.) provides for financial aseistarce
to eligible corporations in the form of loaus issued by the |
State. Sections 4 and 5 of the Corporate Loam Act (Ill. Rev.
gtat. 1980 Supp., ch. 32, pars. 1404, 1405) set forth epecific
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substantive conditions which must be met by a corporation in
order te be e¢ligible to borrow funds frow the State. In
addition te specifying conditions for eligibility for the
issuance of loans pursuant to the provisions of the Corporate .
Losa Act, section 4 provides in pertinent part: |
“Subject to the provisions of this Act, the
- Plrector of the Department of Commerce and
Community Affairs, with the avprovel of the
Covernor and the Director of the Buresu of the
EBudget, nay, from appropriations made for Such
urpose from the Corporate Loan Fund, make loans
on dehalf of the State # % * |

* & % ‘ b

o (Smphasis szdded.)
Section 5 of aha.CQrporate Loan Act contains the following
langdage.perzaiﬁing to the issvance of loaus:
A loan may be 1ssﬂed'un&er this Act only

pursuant to Section 4 and upon the approval of
the Covernor and the DIrector ¢f the Fureau of

the Budget.

* % ¥ #
(Emphasis added.)

The Director of the Department of Commerce and
Community Affairs is delepated the primary réupanaiblli:y
for tha adwinistration of the Corporate Loan Act. Among the
dutties of the Director is the duty to daterﬁina vhather a
corporstion seeking to boxrow funds is eligible under the
conditions specified in sections 4 and 5 of the Corporate
Loan Act. Section 6 of the Corporate Loan Act (I1l. Rev.
Stat. 1930 Supp., ch. 32, par. 1406) provides in pertinent
part:
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YAny determination by the Director that the
conditions estsblished by this Act have been met
shall be conclusive, and such determination shall
be evidenced the issual ¢ : ent -
for ch guc iunation 1s required G ’
Director is authorized to determine the form in
which any loan commitment made undexr this Act
shall be issuad. * # # b

* % & ¥

(Exphasis added.) o o
Sectiou 8 of the corPOténa Loan An;v(ILI,ﬂRev. Stat. 1930 Supp., .
ch. 32, par. 1408), pertainiug to the form of loan comtl tments,
provides in pertinent pert; N N

' L 4] * g’ *
(b) Any commitment to issue losns entered

into pursuent to this Act shall contain all the

affirmative eud negative covenants and conditions .

that the Director detsrmines are appropriate to

protect the iuterest of the State in mainteining

the operatione of said Corporation in Illincis as

& Going Concern and in estsblishing and maintain-

ing the security of the loan.™

Tt is clear that the Director of the Department of
Cormerce and Community Affairs is required to evidence his
determination that a corporation is elizible to borrow State
- funds by the isasuance of a loan commitment, which coentains all
covenants and conditions the Pirector deams necessary to establish
security for the loan. However, it is equally clear from the
languege of the Corporate Loan Act that the mere issusnce of
@& loan commitment by the Director is ineffective to create am

ovligation which the State is bound to discharge.
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The intentioun of the Genaral Assembly in enacting a
statuts is to be sought from the langﬁkga ‘employed therein,
and whera the language 1a clear and unambiguous, it must be
given sffect. (Certain Taxpayers v. Sheshen (1970), 45 I1i. 20 .
75, 84; City of Decatur v. §§§§§§,(192é): 310 111, 591, 53;.)
Sectious 4 and 5 of the Corporate Losn Act state clearly thaht'ﬁ §

& loau uay be issued to an eligible gorpération only upon the -
decermination by the Divector of the Department of Cotmerce aﬁ6  f
'Gommumity Af&aira tiat the coxporation 19 eligible under the.'
conditions specified in the Act, an& only Yo% % % ypon the
approval of the Covernor and the Director of the Bureau of thé
Budget, * * % ¥ |
The tern “approve” meansg uore than the exercise of a

mexre ministerial funection; 1t is generally recognized that |
wvhere a statute requires thé approval'ef.au officer or bLody

of officers to validate, consummate, or make effuctive the act
of another, it is the intention of the Ceneral Assembly that

such officer or officers are vested with‘the option and dis-
c:etion’co either approve or to disspprove the act. (Guscafeon
v. WEthe:aﬁiald Township lirh Schoel (1943), 31¢ I1l. App. 2553,
459-60.) xg ie clear that the General Assembly contemplated

the approval or disapproval of a loan commitment by the Governor
and the Director of the Bureau of the Budget before the Btrecebr
of the Departuent of Commerce and Community Affairs may issue
a loan to an eligible corporation upon the terms of the loan
conmitment. Therefore, a loan cormitment to which the Governor
and the Biraector of the Bureau of the Budget have not given their
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approval 1is merely evidence of a corporation’s aligibility to .
borrow, sad the terms upon which the Bi:ectar finds & loan

can be issued. It is my opinien that such a loan comaltment, - |

without the agprava! of the @overnar and'fha Director of the

Bureau of the Budget, dous not caﬂsticuta an outstanding |
liability for purposes of sectiom 25 of the State Finance Act.
However, if, prior to the clmsa of the fiscal year,

both the CGovernor and the Director of th§,nureau of the Eudgéﬁ;
approve the issuance of a loan pursu@na te the provtsiaﬁs of
- the Corporate Loaun Act, it is ny opinion that the approved
loan commitment would coustitute au ecutstanding liabilicy
which, {f not discharged by June 32, may be satisfied from
unexpended funds during the three-month period immediately
following. .

| A loau of money is a contract whereby one party .
delivers a sum of woney to another, wﬁich;the other agrees to
repay absolutely, together with such additional sums as may
be agreed upon for its use. (In re Crand Uniom Co. (2d Cir.
1914), 219 F, 353, 356.) The approval of s loan commitwment
by the Governor snd the Director of the ﬁureau of the Budget

creates an obligaﬁion on the part of the State, as lender, to
transfer such sums of money to the borrower as way be specified

by the tarms of the loan commitment, Being an obligation which

the State is bound to perform by the acceptance of the terms
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of the leoan commitment, the obligation to tranafer the loan
anount 1s properly cousidered an outstanding liability which -

is subject to discharge pursuant to the provieions of section
25 of the State Fipance Act. | | |

Very‘truly yours,

ATTORNEY GENERAL




